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JUDGMENT SHEET. ‘

IN THE ISLAMABAD HIGH COURT,
ISLAMABAD.

W.P. No.1165/2023

Imran Ahmed Khan Niazi

Versus
National Accountability Bureau, through its Chairman, Islamabad, etc.

Petitioner(s) By : Kh. Haris Ahmad, Sr. ASC and Dr. Yaser
Aman Khan, ASC.
Respondents By : Sardar Muzafar Ahmed Khan Abbasi,

Learned Deputy Prosecutor General and
Mr. Muhammad Rafay Maxood, Senior
Special Prosecutor, NAB.

Mr. Mumtaz Yousaf Law Officer, NAB,
HQ.

Muhammad  Adil Shahzad, Associate
IO/AD, NAB.

Date of Decision 1 27.04.2023,

AAMER FAROOQ, C.J. - The present order shall - dispose of the

captioned writ petition as well as writ petition N0.1166/2023 as common

questions are involved.

2. The petitioners, in both the writ petitions, haye received call up notices
from National Accquntability Bureau (NAB) dateq 17.02.2023 and 16.03.2023

— wlgh l;istlonna|re The petitions in hand Challenggq the call up notices

;\m AvE

o

(the Ordlna ’ce) In thls behalf, it was contended that pursuant to amendment

\\n\ 2

slat s
made in the Ordinance through National Accountability (Second Amendment) Act,

2022, sub-section (e) of section 19 was incorporated and, under the same, it is

Scanned with CamScanner


https://v3.camscanner.com/user/download

W.Ps. No.1165 & | 166/2023

~ow mandatory for NAB to point out that call up notice issued to any person is in

his capacity as an accused or otherwise so that he can file his defence. It was
further contended that even otherwise, call up notices are in violation of the |aw
laid down by the Sindh High Court as well as this Court and the Supreme Court of
Pakistan. In support of his contentions, learned counsel placed reliance on

judgments reported as Ghulam Hussaln Baloch and another versus Chairman,

NAB and 2 others (PLD 2007 Karachi 469), Asim Ahmed Afzal versus NAB throuah

Chairman and others (PLD 2021 Islamabad 323) and Dr. Arsalan Iftikhar versus

Malik Riaz Hussa/n and others (PLD 2012 SC 903).

4, Sardar Muzaffar Ahmed Khan Abbasi, learned Deputy Prosecutor General |
NAB, inter alia, contended that the instant petitions have become infructuous
inasmuch as the petitioners never responded to the call up notices challenged in
the instant petitions. It was further contended that the petitioners are not joining
the inquiry, hence they have not approached the Court with clean hands; he
added that even the questionnaire has not been answered by the petitioners.
5. Submfssions made by the learned counsels for the parties have been
heard and the documents placed on record examined with their able assistance;
|6 As noted above, the petitioners have challenged call up notices dated

17.02.2023 and 16.03.2023 issued by NAB to the petitioners. Under section 19 of

inance, t .
44 Be True Ae k Cha'rma” NAB or an officer of the NAB duly authorized by him

fie% ha , during’ %
N ! % course of inquiry or investigation of an offence, call for

informati
03 MAY 2023

purpoges of satisfyj
Ving h'ms‘&'f whether there has been any contravention of the

from 3
" Person with regard to an inquiry or investigation for the

isions of the Ordi
"aNCe or any rules or order made thereunder; likewise,

Unlder sub-section (b
) Nag <an also require a person to produce any document

useful for the inquiry
o Investigation or for that matter examine any Person

acquainted with the facy
and circumstances of the case. Sub-section (€) Was
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ountability (Second Ameanent)

, AcC
added in section 19 /bid through Nationd!

6.08.2022. The relevant provision of law i
n 16.06-£55

Act, 2022, which was notified 0

reproduced below:-
mation in relation to an offence alleged

info
"19(e): any person called to pmv/de in . .
to have been committed under this Ordinance; shall be informed if he js ap
accused person or otherwise, and if the person is alleged to have committed ap
offence he shall be informed of the allega

would enable him to file his defence.”

tions against him in such manner a5

The bare reading of the referred sub-section shows that under- the newly
incorporated sub-section, any person called to provide information in relation to
an offence would be informed if he is an accused person or otherwise and if he is

an accused then he shall be informed of the allegations against him so as to

ena i [
ble him to file his defence. It seems that the referred sub-section was added
to . _— A

comply with the constitutional requirement of Article 10-A, which provides for

/

touchstone | i
e of section 19(e), shows that compliance of sub-sectio (e) h t
. - n (e) has no

been made inasmuch ' i
as the petitioners hav
€ not been inform
ed as to whether

the ing| ide i
y are bemg?called to provide information as accus
— - ed or otherwise.

‘ :
down in Ghulam n " |
2m_Hussain Baloch and another vers,s Ch
airman, NAB_and 02

f others (PLD 2507 i
Karachi 469), wherein the Division Bencp, Court
ch of Sindh High Cou

_ observed as foilows:-

»

"For the purpose of nt cas
‘ prese e the pr,
true Cogglevant, therefore. o et ol “ction 19(a
fejevant, 6, discussion wouly pe ; t () (0) 8 (9

Scanned with CamScanner


https://v3.camscanner.com/user/download

WPy No st & 1166003

S WS T AT
TN Kcused Rom aham the intrmaetion & required. The question

Mg -‘a‘ A e O o "
N LI at et o II‘;I"Q.)-“QW e person 4 ’v&ﬂ.j//‘VIf to w/’h o the

LRI, Moy e I sion Wit Pe in respect of offence '/,WW
HTTTR WOGR Can wggest that the provisiors of the Ordinarce, rule or
Whee Nave Deent qortraveredt For that purpose comgetent ‘

VATE 2y pwesanr Ao whorm guch information 1y required

VR Ras revys with the above provisions. [T 3 person

' bcne M o s P’ ",‘*.’.,’."l,‘f‘ o ¢ ‘ﬁ e or ,Jf or ﬂf’/l'f' f/’f’)f"";}ﬂ’l]ﬁ "

DErTor 20aSE whern such information s required thern

ooEor would be v 2 pasition o help the competent authority,

i ¢ o~

Yie caling the nformation from any person, the person must be

1farmag the fact pont, alegation, offence, name of accused, specified matter,
Fany . corering he matters of the provisions in the B notice so that the

o can furnsh such formation, Iff such specified information is of such a
nety, o furnished through any mode will serve the purpose, then such

FACPS, ’ 9 At T
YRON SIONT NOT NOrmAly’ §

o called Lo appear in person.
pointed out by the learned DPG In the

’

The improvements as

Iveshiganon process before the NAB authortties are basically carried out to

med persons to give them due respect, not to harass

fagiitate all the corxe

mem 10 provle a0 reasonable racilities, relleve them within shortest possible

T N S e edSOf

WIINOUT geraining tnem unnecessary or put any hardship to, any perscn

+
]

men o &l rarness e person at the initial stage should not normally be asked
IO App=ac in parson ang furnish such information, which othérwise, can sérve

ST

e purpose by furnishing such information through any other manner. This

D35 100 mean tnar tne authorities have no power o call such person, dut it

7

«O22D% Qrcumstances where the presence of the person is necessary then
€ DTS00 Can pe called oy signing reasons as réquireéd under secoon 24-A of
Genere! Qauses Act, which stipulates that where any autnority or officer §
L '/ £ T1, = Ww'ec 0 make orger or give any direction, SuCh power is réquired [0 oe
Og““ / eflsed r€asonably, fairly, justly and for the aavancement of the purpose oF
wIment and give reasons for making such order. The copy of such order
01 MEY w ’,vmv ind place WKl be made available in the Case diary.
It 53 pointeg it that If @ person (s calléd! then in the summons or NOICe

e ofd (A
o R~y " 9 place of his appearance should be specifically mentioned.
! g the )
‘ v eIl an endorsement be made on the NOUCe or SUMMONS
SO

'h,‘o d ‘,!
e and place of his appearance and the date, time and

departure from
e to which he was summoned, which shall be delivered

to e s peerson v
A such orders mentioning such facts and information should

be SMHIed L0 the o,
3¢ diary. 1t Is aiso pointed out that no avoidable trouble
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. n from who .
should be given to any perso rily detained.

550
+re made and no person should bé unnece

hich
ds the clause (b) under W
e re any person to produce or

m, i ' i
duly authorized by him, Is quthorized to €9 Laiiiitind
deliver any document or thing useful or relevant to the inquiry and investigation
on can also be asked to produce or deliver the

of the offence: this clause, pers .
help the Investigating Officer in the inquiry or

the Investigating Officer is also

the Chairmarl NAB and an officer

document or thing which will
investigation of the offence. Under this clause,

required to specify the offence, name of the accused person, particulars of the

document or thing, if available or any document or thing concerning the offence

and accused having nexus with inquiry or investigatior, which is required to be
produced or delivered in the notice. Under this clause also at the initial stage,
normally the person should not be asked to appear in person and to produce
such document or thing for the simple reasons that when the document or thing
is received by the Investigating Officer it will serve the purpose and if for any
reason attendance of such person is required then he can be called by assigning
valid and cogent reasons which shall appear in the case djary. The date, time
and place of his appearance and production of the document or thing should be
mentioned in the notice or summons. After appearance and doing the needful,

afv endorsement be made on the copy of notice or summons showing the date

time and place of his appearance and the date, time of his production O/f
document or thing and departure from the sajid place which shall be delivered to

the said person and the co,
py of such
diary. order shall be attached with the case

As
regards the clause (c), the Chairman NAB or any officer duly

authorized by him is empowered to examine any person . inted with

t'he fa'cts .and circumstances of the case having , who ‘/s acqua/'n e' iy

/nvest/%:at/on of oﬁ‘en;e. Under this clause ajso - nexus with t{)e fnGU/r;/me

Investigating Officer normally records the Stat/em:n::rn;at/hprac:c;i ;h:t .
of the witn

ue (e place of inci L !
P ncident without loss of time by personajy, In the cases
going there. i

before the NAB it
authorities, the statements cap also pe ded at the place of
recorde

incident or residence of th
€ person. Fo
- FoOrany reg
Son/

iF the Investigating Ofce"

mined at certain place H1E
the name of accused and

"y
\* ‘finds that the witness or any person should p
‘ e
he can Issue such summons or notice s -
: owj
particulars of offence with date, time and p, "
Place o

-he appears before him then his f this appearance. A 5000 a5
needful, an endorse statement Shoulg 56. recorded. Aft€r doing the
A ment be made on the DY of notice or suMMONS: showing

the date, time and place of his appearance and the g of his departure
e date, time

from the said place, which shall be del;
7 elivereq . rder
should also be filed with the case diary, %0 the said person canb
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: 1t is not out of place to mention here that the concerned officer is
suthorized to record statements of witnesses, but he cannot force any of the
witnesses to make a statement other than one which such witness voluntarily
Jikes to make. The law does not permit such officer to beat the witness or
confine him for the purpose or inducing him to make a particular statement.
One of the purposes of examination of witness is to obtain evidence preliminary
to arrest the accused.

The words "any person" appearing in the clause include the accused
person also. The Constitution gives guarantee to the citizen under Article 4 that
they will be treated according to law. Under Article 13 protection has been given
to the accused of an offence that he will not be compelled to be a witness
against himself. It is also against the natural justice and principles of Criminal
Law to compel a person to give evidence against himself in the offence
instituted against him and then base the charge on such evidence. During the
interrogation, the accused can refuse to answer only those questions which are
incriminatory, but he Is required to answer all other questions. The protection
against self incrimination Is available to accused not only in respect of his
words, but also on the use of documents, books, papers etc. Forcing a person

to produce, deliver or turnover incriminating written materials is in effect

requiring him to testify against himself. Reference is invited to 116 US 616

\ (1886) as reported at page 96 of Constitution of Pakistan, 1973 by Shaukat
|

Mahmood. It is also against the guarantee provided under Article 13 of the
Constitution. |

In the last half of the Seventeen Century privilege againsf self-
/'ncr/'fgn/nat/'on was well-established in England: The adoption of privilege marked
a great advance over earlier practices when suspects were not only required to
give testimony against themselves, but were tortured to force them to do so.

Igzee privilege has peen incorporated in the Criminal Procedure Code. It has been

c® e9ar8eq. as one of the great landmark in man's struggle to make himself

Ivilized and assuming that a man is presumed to be innocent until proved

03 MAY 70997 All the other protection facilities as discussed under clause (a) should

SEaih = - be Provided to the persons in respect of clauses (b) and (c) of section 19 d
et 1 e

Jider 1984

wourt

Islamatog

Isiamabiad

The principles laid doy, In the said judgment were endorsed by the Supreme

Court OF FEKSTN N D0 Arsaton yriknar versus Malk Risz Hussain and otrers

PLD 2012 5L 203). Buen this Court in pLp 2021 Islamabad 323 supra followed

e o ; _
the principies T S arler Judgment in pmst. Rukhsana Bangash versus Chairman,
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Ps. No.] 165 & 1166/2023 )

NAB and oth '
t f i
€rs (Writ Petition np,2994/2020), wherein the following principles

were laid down:

"

i) I notice is issued to a person, who Is @ Suspect in inquiry or
investigation, the nature of allegations against him.
i) The name and identity of complainant; if NAB has initiated
inquiry/investigation, then it should be stated 5o in notice.
iii)  Documents, if any, sought from person called as suspect or witness.

iv)  If person is called as a witness, it would be so stated in call up notice.

v(’# alie d to Be True f‘l;} If custodian of any material document or record s called for examination
of same, the call up notice should state so and the details of documents
‘: and record.
Date, time and place, where person called, is to appear.
';\ o Any other relevant information.
Hass

L éfh'[e‘d Deputy Prosecutor General, NAB submitted that petitions have become
inffgctuous inasmuch as notices were never acted upon. The position taken by
the learned Deputy Prosecutor General, NAB might be correct inasmuch as
pursuant to the notices, the petitioners never appeared but as already observed,

they are not in conformity with the law. In case, petitions are disposed of as

Appucation NO e

LA
- ‘\ 1 3. haying become infructuous, the respondents might issue fresh notices suffering

Date of L~ AEES

fnom surmlar defect.

Soc 2 I

8 s In view of above, the instant petitions are disposed of with observations

that no’t‘{cés impugned are not in accordance with law and having no legal
effect. Needless to observe that NAB shall be at liberty to issue fresh notices to

R e,
the petmoners in line with the observations made hereinabove as well as law on

\ !Leggbﬁjg/‘c?\ -
ﬂ/ /_‘_Q/*r | | —L)—"

%
(BABAR SATTAR)
JUDGE

(CHIEF JUSTICE)

M. Shah/*

ol P
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